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問1. 以下の英文を読んで、 下線部の理由につき、 本文に即して説明しなさい。

Applying law to facts requires determining and interpreting applicable rules, finding 

material facts, and then applying these rules to the facts that have been found. It brings 

law and facts together. 

Each of these ste� Even in systems where the law is codified and 

well organized, determining the applicable rule is not simple. Even where the only law that 

one is concerned with is a code itself, specifying the applicable rule requires constructing 

a legal norm from the many provisions of the code; it requires sophistication and skill to 

identify which sections of the code are applicable to the current case, as well as talent in 

putting together the norm to be applied to the facts. That norm may then require 

interpretation. 

In a similar way, finding the facts is not necessarily a simple exercise either. Even in 

uncomplicated cases, evidence may be difficult to obtain or to evaluate. Documents may have 

disappeared; witnesses may be forgetful. Even where cases are uncomplicated and evidence­

taking is unproblematic, finding the facts in the context of a lawsuit can be challenging. 

The parties with knowledge are more interested in victory than in the correct finding of the 

facts. 

Once the law has been determined and the facts found, the determined law is applied to 

the found facts. That is ordinarily a syllogistic process: the legal rule is the major 
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premise and the facts found are the minor premise. The facts are subsumed logically under 

the legal rule to reach the correct legal consequence. Each element of the major premise of 

the norm must be fulfilled by a particular fact of the minor premise. If one fails, application 

of the norm fails. 

Syllogistic law application enables self-application; it permits legal systems to respond 

to the need identified by H. L.A. Hart "for certain rules which can, over great areas of 

conduct, safely be applied by private individuals to themselves without fresh official 

guidance or weighing up of social issues". Although not without detractors, syllogistic law 

application dominates daily practice in both the United States and Germany. No competing 

theory better describes what it means to apply rules to facts in ordinary cases. 

［出典］ James Maxeiner, It's the law! App/yjng the law js the Afjssjng Afeasure of CJ°vj/ law 

I Co麟on law Convergence, 49 Sup. Ct. L. Rev. 471 (2010) pp. 472-473. なお、 原典の 一部を省略

した。
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問2. 以下の英文を和訳しなさい。

The relationship between national courts and arbitral tribunals presents a paradox. 

Arbitration, founded on the agreement of the parties, is an alternative to litigation before 

a national court. Nevertheless, at various stages of the process, arbitration is dependent 

on the underlying support of national courts. As Lord Mustill, a former senior English judge 

and arbitrator, has stated: 

[T]here is plainly a tension here. On the one hand the concept of arbitration as a

consensual process reinforced by the ideas of transnationalism leans against the 

involvement of the mechanisms of state through the medium of a municipal court. On 

the other side there is the plain fact, palatable or not, that it is only a Court 

possessing coercive powers which could rescue the arbitration if it is in danger of 

foundering. 

A Party who chooses to refer disputes to arbitration chooses a private system of justice. 

But considerations of public policy impose restrictions upon this freedom of choice. Most 

states limit the scope of arbitration to disputes that the state itself considers suitable 

for determination by this private system of justice - that is to say, disputes that are, 

because of their subject matter, 'arbitrable' in the sense discussed elsewhere in this volume. 

But, as we have seen, the concept of what is and what is not 'arbitrable' differs from one 

country to another, and even over time. The state prescribes the boundaries of arbitration 

and enforces these boundaries through its courts. The state also determines other limitations 

upon the arbitral process: for instance, whether arbitrators have power to compel the 
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attendance of witnesses or the disclosure of documents and more importantly, whether or not 

any appeal to the state's national court is possible, and if so, how, when, and upon what 

terms. 

The paradoxical relationship between arbitral tribunals and the courts oscillates between 

partnership and forced cohabitation. To the extent that the relationship between national 

courts and arbitral tribunals is said to be one of 'partnership' , it is not a partnership 

of equals. Arbitration depends upon the agreement of the parties, but it is also a system 

built on law, which relies upon the law to make it effective both nationally and 

internationally. National courts could exist without arbitration, but arbitration could not 

exist without national courts. The real issue is to define the point at which this reliance 

of arbitration on the courts begins and that at which it ends. That point is constantly 

changing over time and across jurisdictions. 

［出典］ N. Blackaby, C., Partasides, C. & A. Redfern, A., Redfern and Hunter on lnternati'onal 

ArMtratJ'on (7th ed.), Oxford University Press, 2022, pp. 387-388. なお、 原典の 一部を省略し

た。












